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1. Appellant

M/s Jaimin V patel,
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Arjun Ashram Road, Nirnaynagar,
Ahmedabad-382481

2. Respondent _
The Deputy/ Assistant Commissioner, CGST, Division-VIl, Ahmedabad
O North, 4" Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section.(1) of Section-35 ibid : '
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\ In case of any loss of goods where the loss occur in transit from a factory to a
puse or to another factory or from one warehouse to another during the course of
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty,
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/~ where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.I.O:. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-! item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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_ For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
()  amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Gredit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
yment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
enalty, where penalty alone is in dispute.”



F.No. GAPPL/COM/STP/3272/2022-Appeal

ORDER-IN-APPEAL

The'presenf appeal has been filed by M/s. Jaimin V. Patel, 10, Shivdarshan Tenament,
Arjun Ashram Road, Nirnaynagar, Ahmedabad — 382481 (hereinafter referred to as “the
appellant”) against Order-in-Original No. CGST/WT07/HG/417/2022-23 dated 29.09.2022
(hereinafter 1'efe1*1;ed to as “the impugned order”) passed by thé Assistant Commissioner,
Central GST, Division VII, Ahmedabad North (hereinafter referred to as “the adjudicating

authority™).

2. Briefly stafe_d, the facts of the case are that the appellant are holding PAN No.
AWRPP8622N. On scrutiny of the data l‘eéeived from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an
income of Rs. 11,10,835/- during the FY 2015-16, which was reflected under the heads “Sales
/ Gross Receipts fi‘om Services (V.alue from ITR)” or “Total amount paid / credited under
Section 194C, '1941, 194H, 194] (Value from Form 26AS)” filed with the Income Tax
department. Accordingly, it appeared that the appellant had earned the said substantial income
by way of providing taxable services but had neither obtained Service Tax registration nor
paid the applicable service tax thereon. The appellant were called upon to submit copies of
Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1°  Subsequently, the appellant were issued Show Cause Notice No. CGST/A,R—V_/Div-
VII/A’bad North/TPD UR 15-16/155/20-21 dated 17.12.2.020 demanding Sérvice Tax
amounting to Rs. 1.61,071/- for the period FY 2015-16. under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of intefest under
Section 75 of thé Finance Act, 1994; and imposition of penalties under Section 77(1)(a).
Section 77(1)(c), Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also
proposed recovery of un-quantified amount of Service Tax for the period FY 2015-16 to FY
2017-18 (up to Jun-17)..

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amouzlting to Rs. 1,61,071/-was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further
(i) Penalty of Rs. 1,61,071/- was also imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/~ was imposed on the appellant under Section
77(1)(a) and Seétion 77(1)(c) of Fhe Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was
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imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting
documents to the department, when called for.
3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:
e The order of the adjudicating authority is contrary to the facts of the case.

s The adjudicating authority has erred in treating Salary Income as Taxable Services

rendered by the appellant.

o The adjudicating authority has misunderstand the matter that the Taxable services
rendered by the appellant crossed the threshold limit as prescribed under Finance Act,

1994; whereas the facts represents otherwise.

o While filing the Income Tax Return for the FY 2015-16 an amount of Rs. 1,55,700/-,
which is actually Salary Income received from Shree Sahajanand Higher Secondary

School, Vishnanagar, was erroneously included under head "Sale of Services” of Rs.
11,10,835/-.

e The appellant was employed with Shree Sahajanand Higher Secondary School.
Vishnanagar from 2011 onwards and till date is still employed with the same school.
The declaration of the Employer is submitted along with appeal memorandum.

o The breakup of the income of the appellant earned during the FY 2015-16 is

summarized as follows:

Sr. No. Nature of Income Amount (in Rs.)
1 Salary Income ‘ 1,55,700/-
2 Tuition Income (Personal Rs. 1,41,660/- 9,55,135/-

and Classes Rs. 8,13,475/— '

Total 11,10,835/-

The appellant further submitted that he has earned income in FY 2014-15 as follows:

Sr. No. | Nature of Income Amount (in Rs.)
1 Salary Income - 1,52,700/-
2 Tuition Income (Personal Rs. 1,36,840/- 8,89,840/-
and Classes Rs. 7,53,000/-

Total 10,42,540/-
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4, Personal hearing in the case was held on 18.04.2023. Shri Jaimin V. Patel, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submissions made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the in;pugned order passed by the adjudicating authority,
confirming the demand of service tax against the appellant along with interest and penalty, in
the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains
to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-
16 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services under Sales / Gross Receipts ﬂbm Services” provided by the Income Tax
Department, no other cogent reason erustiﬁcation is forthcoming from the SCN for raising
the demand against the appellant. It is also not specified as to under which category of service
the non-levy of service tax is alleged against the appellant. Merely because the appéllant had
reported receipts from services, the same cannot form the basis for arriving at the conclusion
that the respondent was liable to pay service tax, which was not paid by them. In this fegard, I
find that CBIC had, vide Instruction dated 26.10.2021, directed that;

“It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions of the Board (o issue show cause notices
based on the difference in ITR-TDS data and service tax returns only afier proper
verification of facts, may be followed diligently. Pr. Chief- Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected {0 pass a

Judicious order after proper appreciation of facts and submission of the noticee. "

6.1 In the present case, | find that letters were issued to' the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received: from

.
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which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. It is observed that the main contentions of the appellant are that (i) the salary income
of Rs. 1.55,700/- is not taxable as the sané not falls under the definition of “service” as
defined under Section 65B(44) of the Finance Act, 1994; (ii) the remaining income of Rs.
9,55,135/- is below threshold limit of exemption and they are eligible for exemption from
service tax under Notiﬁcatioﬁ No. 33/2012-ST.

8. On verification of the documents, it is observed that the appellant have received an
amount of Rs. 1.55.700/- from Shri Sahajanand Higher Secondary School, Vishnanagar as.
salary income. The Shri Sahajanand Higher Secondary School, Vishnanagar also vide their
letter dated 18.11.2022 certified that the appellant joined with them as visiting faculty of
Commerce. In view of the specific exclusion of salary income from the definition of service
under Section 65B(44) of the Finance Act, 1994, the appellant is not liable to pay service tax
on the said amount of Rs. 1,55,700/- received from Shri Sahajanand Higher Secondary
School, Vishnanagar, which is in the nature of salary. The relevant provision of Section

65B(44) of the Finance Act, 1994 reads as under:

“Section 65(B)(44) “service” means any activity carried out by a person for another
for consideration, and includes a declared service, but shall not include—
(a) an activity which constitutes merely,—
(i) a transfer of title in goods or immovable property, by way of sule, gifi or in
any other manner; or
(ii) such transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning of clause (294) of article 366 of the Constitution; or
(iii) a transaction in money or actionable claim;
(b) a provision of service by an employee fto the employer in the course of or in
relation to his employment;
(c) fees taken in any Court or tribunal established under any law for the time being in

force.”

8.1 As regard the remaining income of Rs. 9.55,135/- for the FY 2015-16, I find that the
appellant is eligible for benefit of threshold limit of exemption as per the Notification No.
33/2012-ST dated 20.06.2012 for the FY 2015-16, as their total taxable value of service
during the Financial Year 2014-15 was Rs. 8,89,840/-, i.e. below Rs. 10,00,000/- as per the
Proﬂl & Loss Account for the FY 2014-15 submitted by the appellant.




F.No. GAPPL/COM/STP/3272/2022-Appeal

8.2 In view of the above, I hold that the appellant is not liable to Service Tax for the
income received by them during the FY 2015-16. Since the demand of service tax is not
sustainable on merits, there does not arise any question of charging interest or imposing

penalties in the case.

9. Accordingly, [ set aside the impugned order passed by the adjudicating authority and
allow the appeal filed by the appellant. . '
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The appeal filed by the appellant stands disposed of in above terms.

——190, hpr>
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Commissioner (Appeals) Q

Attested Date : 19.04.2023
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CGST, Ahmedabad
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To,

M/s. Jaimin V. Patel, _ Appellant

10, Shivdarshan Tenament,

Arjun Ashram Road, Nirnaynagar,

Ahmedabad — 382481 o O

The Assistant Commissioner, » Respondent
CGST, Division-VII,
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
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